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It can readily be assumed that a pending 
divorce is difficult for any child to deal 
with. The tension in the home, between 

the parents, will probably be a long-lasting 
memory for the child. In these situations, the 
home is filled with stress and hurt for most 
children. But, how much stress and harm 
must there be before a court can grant exclu-
sive possession to one of the parties of a di-
vorce. The two statutes that a party may pro-
ceed under, the IMDMA and the IDVA, hold 
parties to different standards, and it may turn 
out that you are using the wrong statute for 
some of your cases. 

Exclusive Possession under IMDMA 
§ 701

The standard for granting exclusive pos-
session of a marital residence to a spouse in 
IMDMA § 701 requires the petitioner to show 
that his1 or his children’s physical or mental 
well-being is jeopardized by both spouses 
occupying the marital residence. 750 ILCS 
5/701. There is also a requirement of due 
notice and full hearing unless waived by the 
court for good cause shown. Id.

Despite the standard being a significant 
burden, in the presence of abuse, the remedy 
of exclusive possession is one that the courts 
have been readily willing to grant. See In re 
Marriage of Hofstetter, 102 Ill.App.3d 392 (1st 
Dist.1981) (wife’s testimony that husband 
struck her, and husband’s admission that he 
beat wife were sufficient evidence to justify 
award of exclusive possession of the marital 
home to the wife). Even though the husband 
in Hofstetter denied some of the acts alleged 
by the wife, the appellate court correctly stat-
ed that “where there is conflicting testimony, 
the determination of the witnesses’ credibil-
ity is for the trier of fact.” Id.

The case law regarding exclusive pos-

session under the IMDMA is instructive, and 
a summary of these cases, would be help-
ful. The cases that are most often cited are: 
In re Marriage of Levinson, 2012 IL App (1st) 
112567; In re Marriage of Hofstetter, 102 Ill. 
App. 3d 392 (1st Dis.1981); In re Marriage of 
Lima, 265 Ill. App. 3d 753 (2nd Dist. 1994); 
and In re Marriage of Lombaer, 200 Ill.App.3d 
712 (1st Dist. 1990).

The facts in Levinson can be summarized 
as follows:

•	 Previous	 to	 the	 order	 of	 exclusive	 pos-
session, the parties had resided together 
in the marital residence, along with their 
two minor children who had special 
needs;

•	 Two	 days	 after	 filing	 for	 divorce,	 Mrs.	
Levinson sought an Emergency Order of 
Protection	against	Mr.	Levinson,	request-
ing that visitation be denied or restricted;2

•	 The	trial	court	appointed	a	child	represen-
tative, who represented to the court that 
the acrimony in this case had been very 
high;

•	 The	trial	court	implemented	a	“bird	nest-
ing” schedule between the parties;

•	 Mrs.	 Levinson	alleged	 that:	Mr.	 Levinson	
had unpredictable behavior; the tempo-
rary bird nesting arrangement caused 
confusion for the children and sense of 
instability; the tension and hostility be-
tween the parties prohibited them from 
being in the same place at the same time; 
the children expresses feelings of aban-
donment; and Mr. Levinson left the house 
in a state of disarray; Mr. Levinson would 
respond to her in an overly-aggressive 
manner; the boys became much more ag-
gressive with each other after visits with 
their father; one of the boys started to wet 
his pants; one of the boys tries to block 

the door when he sees his father ap-
proaching the house; Mrs. Levinson feels 
anxious about sharing the home with Mr. 
Levinson; she has no privacy in her own 
home and had to keep her belongings in 
padlocked storage boxes; and one of the 
boy’s special sensory tools often go miss-
ing or are broken; and

•	 Dr.	Palen,	a	court-appointed	604(b)	evalu-
ator, reported that: the interactions be-
tween the parents is corrosive to the boys’ 
relationship with their father as well as to 
the co-parenting relationship; one of the 
children’s special needs may predispose 
him to be overly-sensitive to his father’s 
style of discipline; these children, perhaps 
more than others in their age groups, 
required a consistent and predictable 
schedule; and that mutual occupancy of 
the marital home caused everyone undue 
stress and was not in the best interest of 
the children.

The trial court in Levinson granted exclu-
sive possession of the marital residence to 
Mrs. Levinson, and an interlocutory appeal 
followed. 

In reversing the trial court in Levinson, the 
Appellate Court found that the trial court 
should have applied the plain meaning of 
“jeopardy,” instead of giving that term a liber-
al construction in an attempt to promote the 
underlying purposes of the IMDMA. Levin-
son, at ¶36 (“Of the cases that have inter-
preted section 701, all suggest that section 
701 imposes a high bar for exclusive posses-
sion.”). Assuming all that was alleged about 
the stress to the parties and the children was 
true, the Appellate Court found that it was 
still insufficient under section 701 to support 
an order of exclusive possession. Levinson, at 
¶37. The Levinson court used the established 
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case law as guidance on what types of situa-
tions are to be considered a jeopardy to one’s 
well-being and what is not. Levinson, at ¶38 
(citing In re Marriage of Hofstetter, 102 Ill. App. 
3d 392 (1st Dis.1981); In re Marriage of Lima, 
265 Ill. App. 3d 753 (2nd Dist. 1994)). In con-
clusion, the Levinson court stated:

It is clear from the evidence before 
us there was no jeopardy to either 
the physical or mental well-being of 
Robin or the children prior to Septem-
ber 8, 2011. Nor was there evidence 
of any future jeopardy to the physical 
or mental well-being of Robin or the 
children. We recognize the trial court’s 
concern that possession of the marital 
residence is being used as a tool in the 
arsenals of Robert and Robin, two in-
dividuals involved in a contentious di-
vorce. Nevertheless, we are not free to 
set our own standard, but are bound 
by that which the legislature has set 
forth by statute. Accordingly, we find 
that the judgment of the trial court is 
unsubstantiated by the evidence and 
is against the manifest weight of the 
evidence.

Levinson, at ¶44. 
In contrast, in Hofstetter, the Appellate 

Court affirmed an award of exclusive pos-
session to the wife. In re Marriage of Hofstet-
ter, 102 Ill. App. 3d 392 (1st Dis.1981). The 
parties had been married for approximately 
10 years. Id. The wife, who filed for exclusive 
possession, testified that her husband yelled 
at her, hit her with his fist, and beat her over 
the head with his gun. Id. She was frightened. 
Id. She testified that he pointed the gun at 
her and fired it twice, he broke her teeth, he 
threatened to kill her, he struck her with an 
iron, and he locked her out of the house for 
one week. Id. The husband admitted that he 
struck and beat his wife. Id. On appeal, the 
Appellate Court found there was “sufficient 
evidence for the trial [court] to determine 
that the husband’s presence in the marital 
home would jeopardize the wife’s physical 
and emotional well-being.” Id. at 396.

In Lima, the trial court awarded the wife 
exclusive possession. In re Marriage of Lima, 
265 Ill. App. 3d 753 (2nd Dist. 1994). The hus-
band filed an interlocutory appeal, and the 
Appellate Court reversed. Id. The facts of that 
case are as follows: 

•	 The	parties	were	married	approximately	
20 years and had two children, ages 17 
and 18. Id.

•	 At	the	hearing	on	the	wife’s	motion	for	ex-
clusive possession, the wife testified that: 
three years previously, her husband had 
intercourse with her without her consent; 
the parties slept in different bedrooms 
both before the nonconsensual inter-
course and after; she was a diabetic who 
used insulin each day; and her diabetic re-
actions manifest themselves from stress, 
her diabetic reactions had occurred more 
frequently during the past year, and that 
since the filing of the dissolution pro-
ceeding, the reactions got worse and 
more frequent. Id.

The Appellate Court found that the stress 
and self-diagnosed manifestations of her 
perceived stress did not satisfy the burden 
one must overcome to be awarded exclusive 
possession of the marital residence. Id.

In re Marriage of Lombaer, 200 Ill.App.3d 
712 (1st Dist. 1990), the Appellate Court re-
versed an order of exclusive possession. The 
facts in the Lombaer case were as follows:

•	 In	 addition	 to	 the	 dissolution	 proceed-
ings, the husband filed for an Order of 
Protection;

•	 The	 wife	 had	 been	 confined	 to	 mental	
hospitals for intervals totaling 2.5 months;

•	 The	 wife	 testified	 that:	 the	 husband	
struck and beat her; the husband threat-
ened to have her committed to a mental 
hospital; 

•	 The	 husband	 testified	 that:	 he	 had	 to	
physically restrain the wife; had to have 
the wife committed to a hospital on sev-
eral occasions; he had to call the police to 
the residence on several occasions; the 
wife would remain awake all night, walk-
ing around and waking up the children 
from sleep; the wife was restless, losing 
weight, irritable, nervous and short tem-
pered with the children; the residence 
was messy when the wife was at home; 
the wife looked through binoculars, ate 
baby food, and thought someone had 
drugged her water; the wife’s refusal to 
take her medication was causing prob-
lems.

The Appellate Court found that the evi-
dence was insufficient to establish that the 
mental or physical well-being of the parties 
or the children would have been jeopardized 
had the wife remained in the home. Id.

As the case law shows, it takes something 
more than the normal awkwardness of a 
soon-to-be split home to warrant an award 

of exclusive possession under the IMDMA. 
However, there is another avenue that a 
party may try; namely, the Illinois Domestic 
Violence Act.

Exclusive Possession under IDVA 
§214

Petitions	 for	 exclusive	 possession	 of	 the	
marital home can be brought under the Il-
linois Domestic Violence Act (IDVA) if there 
has been abuse, as defined under the IDVA.3 
See 750 ILCS 60/101 et seq. The important 
standing requirement, in order to seek rem-
edies under IDVA § 214, is that an action can 
be brought under the IDVA only by, or on be-
half of, a person who has been the victim of 
some form of abuse4 by a family or a house-
hold member. 

The standard under the IDVA is different 
than that under the IMDMA. Section 214(b)
(2) of the IDVA expressly states that, in de-
termining exclusive possession, the court 
shall not be limited by the standard set forth 
in IMDMA § 701. 750 ILCS 60/214(b)(2). In 
determining whether to grant exclusive 
possession of the marital home, § 214(b)
(2) of the IDVA provides for a balancing of 
hardships between the petitioner and the 
respondent and those dependent upon 
them, rather than applying the IMDMA § 
701 standard of jeopardy to the physical 
or mental well-being of the petitioner. In re 
Marriage of Blitstein, 212 Ill.App.3d 124 (2nd 
Dist. 1991), (granting exclusive possession 
of the home to the wife since the husband’s 
actions could easily have led to physical vio-
lence and, consequently, there was a threat 
of future abuse).

Also parting from the IMDMA’s the re-
quirement of good cause shown, in order to 
waive due notice and a full hearing, § 217(a)
(3)(ii) of the IDVA allows a balancing of imme-
diate danger to petitioner against hardships 
to respondent of granting an emergency 
order of exclusive possession without prior 
notice to the respondent and without a full 
hearing. 750 ILCS 60/217(a)(3)(ii). 

Clearly then, one can imagine a number 
of situations wherein the facts would sup-
port an exclusive possession order under the 
IDVA and not under the IMDMA. However, it 
is common practice in divorce court to pro-
ceed under only the IMDMA. With such a 
wide definition of abuse, the ability to use a 
balancing framework, and the fact that the 
court is not subject to the high standards of 
§ 701 of the IMDMA, it would be the better 
practice to proceed under both acts, if not 
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the IDVA alone, assuming the facts of the 
case warrant such an approach. ■
__________

Jon	D.	McLaughlin	is	a	Partner	at	Bloomington	
Law Group LLC in Bloomington Illinois, and he can 
be reached at Jon@BloomingtonLawGroup.com.

1. § 701 requires a showing that either spouse’s 
well-being is jeopardized, but it is improbable that 

a petitioner would ever satisfy this statutory re-
quirement by showing that the respondent’s well-
being is the one that is jeopardized.

2. Mrs. Levinson alleged that Mr. Levinson: 
grabbed her wrist and pulled it back and forth 
and twisted it several times; slammed her wrist in 
a door while holding one of the children; locked 
himself in a room with one of the children; and left 
physical marks on both Mrs. Levinson and one of 
the children.

3. It is important to point out that “abuse” is 
defined in IDVA §103(1) as “physical abuse, harass-
ment, intimidation of a dependent, interference 
with personal liberty or willful deprivation.”

4. “Abuse” has been defined, in the exclusive 
possession context, as the result of intentional acts 
that cause one to be worried, anxious, or uncom-
fortable and may occur even without any overt act 
of violence. In re Marriage of Blitstein, 212 Ill.App.3d 
124 (2nd Dist. 1991).
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